I. INTRODUCTION
Among the major immediate risks faced by the United States are the increasing rate of obesity of its population and a wide range of potential adverse climate change impacts such as the rising of sea levels, which could result in more extreme flooding and droughts. This article draws from the 2 growing interest in the law and policy of disaster response and risk response 3 generated in the wake of Hurricane Katrina. Its focus is the use of law to induce the adaptation of societal behavior to minimize the long-term costs of the two serious risks rather than on post-disaster relief. Specifically, this article examines how one set of policy instruments, land use planning and regulation, can help to minimize the costs of these inevitable risks. Obesity and global climate change are here, although their specific impacts are still hard to predict. The basic argument is that spatial planning may help mitigate the two risks and the costs associated with them, even though spatial planning and land use regulation are relatively limited policy instruments to deal with these maddeningly complex social and political problems for two primary reasons. First, the law faces structural barriers; in the main, land use law is designed to produce a "one-off" solution to mitigate a nuisance-like use rather than to produce long-term substantive results. Second, efforts to induce behavioral change challenge the deep-seated value of freedom to live where and how one wants as the quote from the director of disaster relief in Kansas indicates. Nonetheless, the effort is worth making as there are clear links between land use regulation and these two risks.
II. FAT, FRIGHTENED, AND FRIED: THE FIRST ORDER LAND USE LINKS

A. Obesity and Land Use Planning
The role of spatial planning in obesity reduction is the most direct land use strategy to help mitigate the public health costs associated with fat America. The growth of obesity has been linked to the sedentary lifestyle created by low density, automobile dependent suburbs and mega-metropolitan areas, and the widespread availability of energy-dense foods, although 5 genetic fate complicates the environmental explanations for the epidemic. If 6 one assumes that environment is a partial cause of the problem, the obvious land use remedy is said to be compact, mixed use, European-style development that will force people to walk more and drive less. Three normative models of the urban form have dominated United States planning discourse, the continental European city, the English village, and the low-7 density American suburb. Others have collapsed the three models into two, "the traditional neighborhood" and "suburban sprawl." Planners have long 8 
2009]
FAT AND FRIED 33 9 . Alain Bertaud defines a classic European city as a dominantly monocentric structure with a center where exceptionally rich cultural amenities and prestigious retail reinforce its monocentric character. The monocentricity is maintained by prestigious amenities in spite of many jobs moving to the suburbs. As a corollary to the strongly attractive center, an efficient radial transit network makes the center accessible even when many job commuting trips are made by individual cars from suburbs to suburbs. Alain Bertaud, The Spatial Structures of Central and Eastern European Cities: More European than Socialist?, International Symposium on Post-Communist Cities (June 17-19, 2004) , available at http://alain-bertaud.com.
10. See JAMES HOWARD KUNSTLER, HOME FROM NOWHERE (1996 advocated that we adopt the continental European or the English village 9 model of the city, which can roughly be defined as a centralized, dense mix of commercial and residential development, pedestrian access to vibrant shopping, effective public transportation networks, diverse and highly abundant leisure activities, cultural venues, and appropriately scaled public spaces. Until the past three decades, developers, politicians, and citizens 10 have largely rejected this model as unsuited to the American experience of endless, cheap land. American cities did not grow out of the tight medieval 11 European castle, cathedral, and market towns, and thus these urban forms and their neatly demarcated rural boundaries are not symbols of this country's soul. One could not write this statement of American cities: "[M]ost of European urban thought just assumes that the countryside is there with the characters of the medieval paintings . . . [w]ell-ordered fields like one can see in a Brueghel painting stay . . . in the back of our consciousness as some kind of reassuring landmark." Wilderness and suburbs are the soul of America. 12 
B. Spatial Planning and Global Climate Change
The link between spatial planning and global climate change is the most immediate land remedy of the three risks. Warmer temperatures will have a number of effects that will need to be addressed by local governments. These include the regulation of buildings in coastal and inland areas subject to the heightened risk of floods from severe weather events such as hurricanes and prolonged periods of rain, the integration of water supply risks, especially 13 in arid and non-arid areas into land use planning and biodiversity migration which may require new land conservation regimes as species migrate from south to north. As with obesity, compact, public transportation-oriented development is also advocated as a way to reduce greenhouse gas emissions. 14 
III. BARRIERS TO CHANGE
Two common themes have emerged as local governments become more sensitive to risk. The first is that the resolution of the long running debate between the compact, "European" model of land development versus the endless suburban sprawl that has always characterized urbanizing America has taken on a new urgency. The second is that risks such as global climate change provide a new rationale for challenging well-established ideas such as the continued development of sensitive lands to serve a growing population and the inevitably of population growth. Planners and others have long asserted that this preference has produced an ugly environment, which is the source of a wide variety of social costs, including the inefficient "waste" of public monies, unsustainable energy use, air and water pollution, the loss of open space, including prime agricultural land and species habitat, obesity, and the social and racial inequity that results from abandoned or "dumb bell" cities which consist of only the rich and the poor. However, there are major legal 15 or structural, as well as cultural barriers to change.
A. Structural Barriers
With the exception of flood plain zoning, climate and other environmental and public health risks have seldom been a factor in planning and regulation. The primary structural barrier of land use law is its historic emphasis of a limited, one time decision to separate land uses based either on the estimated external costs that one use can impose on another or to implement a social decision about the optimum mix of uses. 19. DUANY ET AL., supra note 8, at 10-11.
adopted the grandeur of the late nineteenth century Imperial city and subsequently borrowed the German idea of use zoning. However, the City Beautiful Movement did not produce the European city, and land use controls became a tool for low density, suburban urbanization characterized by rigid economic, racial, and social segregation. Land use planning in the United States has been based on the segregation of uses by type primarily to prevent nuisance or external costs. Suburbanization has been encouraged by a variety of federal and state laws. Specifically, American cities rejected public 16 ownership of raw land, the taxation of property left undeveloped, and the national provision of basic services such as education that European nations have used to promote relative compactness. Land use is a reserved Tenth 17 Amendment power that states enjoy with limited exceptions. States have 18 further delegated the power to plan and regulate development to cities and counties. This power was used to promote suburbanization at the expense of central cities. The limited function of land use controls and its impacts manifest themselves throughout the law. Three examples follow: 1. The United States Supreme Court decision holding that comprehensive zoning was a constitutional exercise of the police power ultimately resulted in a preference for the single-family home over multi-family dwellings, which were seen as unhealthy urban tenements. Cities engage in mindless use segregation and "[a]s a result, the new American city has been likened to an unmade omelet: eggs, cheese, vegetables, a pinch of salt, but each consumed in turn, raw." To continue the culinary analogy, planners describe American [Vol. 3:31 20. In his important study of Illinois land use, the eminent United States land use scholar, Fred Bosselman, concluded that the law remains to a large extent the product of nineteenth century attitudes which "caused its residents to view land itself simply as another form of capital that could be made 'abstract, standardized and fungible' through an 'alchemy' of commodification." Fred P. Bosselman, The Commodification of "Nature's Metropolis": The Historical Context of Illinois' Unique Zoning Standards, 12 N. ILL. U. L. REV. 527, 531 (1992 2. Raw land was treated as a commodity and low-density zoning was seen as a holding zone until a development offer was made to the city. The 20 characterization of zoning as a stable set of regulations controlled by a master plan was quickly abandoned in favor of a system that viewed zoning as a bargaining process among developers, neighbors, and the city. Negotiated change became the prevailing norm and helped to dampen any expectations of a relatively stable landscape or that land use controls would be subordinated to comprehensive planning.
3. Economic and social equity have long been subordinated to individual choice and thus "white flight" from city centers was permitted to flow unabated after World War II. United States law forbids suburbs from excluding racial minorities, but the use of zoning to practice illegal racial 21 discrimination is almost impossible to prove. A few states have tried to 22 increase the range of low and moderate-income housing choices in suburban communities. More generally, land use law proceeds on the assumption that suburbs are autonomous units that have no duty to coordinate their land use policies with their neighbors, and thus can compete among themselves for whatever housing and social mix they desire. Local autonomy was sealed by 23 the United States Supreme Court, which held that the duty to racially integrate schools was confined to a district's boundaries and thus there was no duty to integrate a metropolitan region. 24 The limited function of land use controls and the focus on the mitigation of immediate nuisances make it difficult to factor long term risk into planning and regulatory decisions. Efforts to do so can be dismissed as too speculative an external cost to be considered. For example, a state court rejected the argument that the potential of post-9/11 terrorist threats was a justification for a landowner refusal to connect to a public water system. The court found no such imminent risk and concluded that a city does not have a duty to guarantee that terrorists, who are private actors, will not contaminate a water system. 25 However, as evidence of the severity of each of these risks increases, the integration of risk considerations into land use planning and regulation is slowly growing. Assessments of the likely impacts of global climate change, such as sea level rise, have remained constant for at least two decades, but the urgency of the risk and the need for governments to start seriously planning for adaptive measures is increasing almost exponentially. For example, a 26 2008 report concluded that the American West is becoming hotter and drier due to a temperature increase of 1.7 degrees in the past five years, compared to a one degree increase over the rest of the planet. The Supreme Court's 27 decision allowing states to sue the federal Environmental Protection Agency for failure to regulate automobile greenhouse gas emissions is a positive sign. 28
B. The Culture of Suburbia
As if the structural barriers to the consideration of long-term risk were not enough, attempts to address obesity and climate change face the deeply ingrained culture of suburbanization or even more widely dispersed urban development. There is no single, simple solution because the legal and cultural support for sprawl is so deep. Planners have historically tried to rein in endless suburbanization, and various intellectuals have supported these efforts by propounding the wasteland theory of suburbia. Economists have tried to help this project along by quantifying the external costs. There is considerable economic evidence that supports the conclusion that low-density growth imposes higher service costs on communities and causes substantial external costs. In addition, low density, total automobile growth is not sustainable. The automobile-dependent city uses too much energy compared to alternative land use patterns and is a major source of air pollution. For example, Kenneth 30 Jackson celebrated the suburbs in his Classic, The Crabgrass Frontier, but he predicted that "[b]y 2025 the energy-inefficient and automobile dependent suburban system of the American Republic must give way to patterns of human activity and living structures that are energy efficient." However, 31 these efforts have not amounted to much, except in a few areas. As a country, we love sprawl, and the case against sprawl is partially an aesthetic and 32 value judgment about higher versus lower density development.
Suburbanization began before the Civil War as the wealthy moved from crowded, unplanned, and unhealthy cities. However, after World War II, affordable automobiles and federal mortgage polices enabled middle class families to flee cities en masse to escape the black migration from the rural South. Eventually, many cities became a way-station between university and family for the young, the permanent province of the very rich, and home for the very poor and marginalized groups such as homosexuals. 33 There are a few hopeful signs, which are discussed more extensively at the end of this article. Alternatively, more efficient sustainable land use patterns exist. The historic distaste and fear of city life are now abating; 34 cities are increasingly perceived as "the" place to live as more Americans, young and old, display a taste for urban life. In many suburbs, one can find "revitalized," "European-style" areas with dense concentrations of residences in close proximity to stores, restaurants, and public transit. Richard Florida's 35 book, The Rise of the Creative Class: And How It's Transforming Work, posits that cities with "indigenous street-level culture" and a high degree of tolerance for social diversity are the economic engines of the future. Urban planners have enthusiastically embraced this idea and are seeking regulatory strategies to replicate these organic street environments more quickly. 36
IV. FORCING THE EUROPEAN CITY
A. Street Life is Hip
There are important counter-trends to suburban sprawl that are occurring in inner-city neighborhoods, older "first-ring" suburbs, and farther out on the urban fringe in "new urbanism" communities. In brief, new and old urban areas are becoming more like European cities, compact and pedestrian. This trend is not currently driven by the mitigation of the risks of obesity and climate change, but the results can promote more walking and less energy use. The story starts in 1961, when the late Jane Jacobs published her influential book, The Death and Life of Great American Cities. She extolled dense, 37 urban mixed use neighborhoods as safe and vibrant. Beginning in the 1960s, a few cities began to reject classic or Euclidean zoning's insistence of a sharp hierarchy of uses, segregated from each other. In the past twenty years, 38 mixed use, pedestrian friendly urban areas have become a planning mantra in the United States and throughout the world. Concern over energy consumption has tied the mixed use movement to public transportation access.
Cities have the broad discretion to adopt a variety of zoning techniques to promote new neighborhoods both in older urban areas and in new suburban developments. After World War II, American courts expanded the Supreme Court's rationale for zoning from nuisance prevention to the promotion of the general welfare which includes the character of the area, granting cities great discretion to decide the mix of uses and the city's design footprint as long as the classification is not arbitrary or a "taking." It is not clear that land use controls alone can create vibrant, diverse, architecturally interesting [Vol. 3:31 39 . These experiments must be carefully planned and monitored. As Professor Martin Jaffe, of the University of Illinois, has observed, the deliberate emulation of "organic development by excluding singleuse districts . . . can be disaster if carried out within a post-industrial framework and a land development scheme promoting commodification, e.g., Houston [Texas] neighborhoods, but they can create a regulatory environment in which they might emerge.
B. Legal Techniques to Make Cities Hip
The most popular zoning techniques to "Europeanize" cities are mixed use overlay districts and design review ordinances. These ordinances are often influenced by the trendy "new urbanism," that requires a specific relationship between building placement and streets. Overlay districts superimpose a second zoning ordinance over a prior, usually simple one and give cities more control over development. Overlay zones are used to achieve objectives such as mixed use, transit-oriented developments. These zones can both control the footprint of an area and prohibit potentially alien uses such as "big box" stores, liquor stores, phone stores and fast food restaurants. Washington, D.C. recently enacted a series of ordinances to promote a more vibrant retail district. One ordinance permits merchants to fill in open arcades-recessed areas between the sidewalk and ground floor-with commercial developments in an attempt to correct a prior planning mistake. Open arcades were originally part of an incentive strategy to provide pedestrian shade but the uniform corner to corner arcade did not happen. However, under the city's density bonus system, if a developer built in the arcade, the building would exceed the allowable density. The new ordinance removes this disincentive and promotes more street level commercial activity to counter the sterile corporate office buildings that have proliferated in the city. 39 The ultimate objective of these techniques is to achieve a denser, urban texture. One can identify the following elements of a law of urban texture.
Respect for Scale
Lively neighborhoods need a mix of densities that are not overwhelmed by large buildings. United States land use law often works against this 40 
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FAT AND FRIED 41 41. A rezoning which creates an isolated island in a sea of uniform uses raises a presumption of invalid spot zoning because (1) objective because zoning classifications can be highly unstable, especially in areas facing market pressures for change because land is viewed as a commodity, and thus the expectation is to constantly change to increase the development of individual tracts with little attention being paid to the connectivity among parcels of land. The major device used to control change is the doctrine of spot zoning, which advocates the insertion and the 41 subordination of zoning to planning. Occasionally, courts have allowed cities to use a natural amenity as a baseline to retard change. For example, in upholding an ordinance to limit the height of building in Denver, Colorado to preserve views of the Front Range of the Rocky Mountains, the court noted that the city's "civic identity is associated with its connection with the mountains," but the idea that the existing scale and "fabric" of an area 42 should be a baseline, against which change is measured, is contingent at best. One can find occasional precedents which recognize the need to maintain a relatively stable density gradient that is correlated to existing density clusters in larger urban areas. A 2004 Illinois case illustrates the potential to 43 incorporate scale and context into decisions. In brief, the city of Chicago down-zoned a prime piece of Lake Michigan view property from a classification, that had initially permitted a forty-story apartment house to a zone that permitted only an eight-story one. Illinois zoning law has long allowed courts to substitute their judgment for that of elected officials by making an independent evaluation of dominant land use patterns in the area. 
Aesthetic Enhancement
New architecture in many urban and suburban areas is depressingly derivative, bland or just plain ugly, and this is unfortunate because design is an important component of viability. Architectural innovation, variety, and decorative elements encourage walking, shopping and "hanging out" generally. It is hard to create the buildings of the past because of modern materials and the loss of crafts such as stone carving. However, cities have several means to control the aesthetic texture of an area. These include the creation of historic preservation districts that prohibit exterior alteration of a building without municipal approval, design review ordinances, and sign control. The problem is that aesthetic regulation has often been reactive; it attempts to preserve the status quo or prevent uses such as billboards that are widely perceived as ugly or unsightly.
The evolution of sign control ordinances illustrates the limited incorporation of aesthetic texture considerations into the law. The promotion of aesthetic interests is now widely accepted as a legitimate basis for the exercise of the police power, and courts allow cities to review building and sign design so long as the ordinance contains sufficient standards to cabin the exercise of discretion. Signage regulation distinguishes between on-and off-45 premise signs, and municipal efforts have focused on the control of large, offpremise billboards. Billboard regulation does comparatively little to improve the look of a neighborhood or urban center, and more is needed. Signs are an 47. Anderson v. City of Issaquah, 851 P.2d 744 (Wash. Ct. App. 1993) (city's denial of commercial building with floor to ceiling windows invalidated because design control ordinance intended to maintain unique character of town's "signature street" was too vague).
48. Many indices of texture such as materials, workmanship and feeling are associated only with the preservation of historic structures not the design of usually new Bauhaus-inspired design. E.g., 20 ILL. COMP. STAT. 3410/6 (considering materials, workmanship and texture elements in designation of individual buildings as historic). essential component of commercial enterprises, but uncoordinated "excess" signage can detract from the attractiveness of an area. On-premise signs cannot be prohibited, but they can be stringently regulated so long as the regulation is limited to the form rather than content of the message. For example, more progressive cities have adopted street graphics ordinances that limit the size and informational content of on-premise signs to make them more attractive and to give the area a more harmonious character. An 46 increasing number of cities now utilize non-sign design review, but the results are more problematic because cities face more legal constraints in trying to encourage "good" design. Courts have more trouble with the promotion of taste than the suppression of the "obviously" ugly because it raises all the subjectivity issues that plagued early sign regulation efforts. Thus, the 47 primary objective of design view ordinances remains compatibility with existing structures and the prevention of cheap, garish construction. 48
Maintaining "the Old" Neighborhood
There is much romanticization of a neighborhood of small establishments that promote social interaction. These neighborhoods exist, but it is hard to sustain them because they often attract new, more affluent residents who are charmed by a mix of owner-operated stores and restaurants which give an area a "neighborhood" feel. However, the influx of new residents attracts chain stores, which are seen by many as a loss of neighborhood. An episode of the program Sex and the City featured Samantha walking through her "edgy" New York City neighborhood, bemoaning its moral decline because of the arrival of a Pottery Barn. Residents have limited choices to protect their neighborhood from market-driven change short of political action. For example, a chic, edgy neighborhood in Chicago tried to block or retard the [ entry of chain stores by forming a historic district, but the effort failed. This 49 reflects the fact that zoning, with some exceptions, has never tried to impose quota systems on the entry of commercial uses, although there are indirect ways to accomplish this objective through traditional zoning. However, the more explicit a city becomes in pursing this objective, the greater the risk it faces that a court will apply the dormant Commerce Clause to invalidate the regulation. 50
Social Texture With a Bit of Edge
Neighborhood vibrancy depends on a certain level of public order, which requires a level of social cohesion. But, it also depends on a certain amount of "rough edge." Law can contribute to this balance by limiting the mix to an acceptable number of uses that engender widespread dislike. Both the idea of social cohesion and a "rough edge" are delicate subjects in the United States because of our long tradition-reinforced by strong formal anti-discrimination laws-that racial, ethnic and religious tolerance is a national policy. Thus, compared to Europe, the United States is prepared to accept a larger neighborhood social mix. In general, cities rely on the market to filter out the disruptive.
Adult entertainment is an exception. These venues have a constitutional right to exist but the law is biased in favor of their virtual exclusion. Cities can regulate the location of adult entertainment venues. The United States 51 Supreme Court has held that sexually explicit materials are speech and, thus, entitled to First Amendment Protections. However, they are entitled to a lesser level of protection. Supreme Court and lower court precedents allow cities 52 to adopt, in effect, a quota system for these uses. Cities may seek to prohibit their location in residential areas, prevent their concentration in commercial 2009] FAT AND FRIED 45 53. Adult entertainment venues cause "secondary effects" upon the cities in which they are located. The Supreme Court has held that cities do not need to make a study of the secondary effects in the host city and can locate them in difficult-to-find and access areas. City of Renton v. Playtime Theaters, 475 U.S. 41 (1986). However, a city must recite the studies on which it relies in enacting an ordinance. areas, through aggressive spacing requirements, and relegate them to 53 industrial areas. 54 Social texture issues also arise with religious land uses. Under the First Amendment to the United States Constitution and federal legislation, 55 religious land uses enjoy a preferred position. Cities must meet a higher burden of justification to exclude religious worship than they do with nonpreferred land uses. Courts have upheld the power of a city to deny the 56 expansion of a student religious center because it was inconsistent with the historic scale of a historic district. One texture issue has been the 57 proliferation of store front churches in urban areas. Cities often oppose them because they can accelerate existing blight or foreclose more desired uses. Chicago has excluded them from commercial areas in gentrifying areas, which are designated as planned.
V. THREE NEEDED LEGAL REFORMS
A. Reducing the Moral Hazard Incentive in Takings Law
The effort to create a built landscape that is better adapted to mitigate the damages caused by natural disasters must confront the fundamental problem that United States land use law creates with too many incentives to assume bad, predictable risks and very few incentives to avoid the consequences of the risk. Efforts to design more environmentally sustainable landscapes seek to do no less than to impose the economic doctrine of "moral hazard" on public and private land use decisions. The legal and political challenges to 59 reverse the incentives to construct a landscape that can adapt to natural disasters, especially those that may be enhanced by global climate change, are formidable and are supported by United States "takings" law. The root of the problem lies in the economic concept of "moral hazard." Economists and students of natural disasters, such as Gilbert White, have long argued that it is economically irrational to encourage people to locate in the face of danger, such as flood planes or vulnerable hurricane zones, and then begrudge them when they demand to be compensated after damage occurs. However, both law and a long history of charity toward the victims of fate have created the expectation that the inefficient assumption of risk will not be penalized, but instead rewarded. Economists call this the moral hazard problem. The United States continues to develop flood plains even in the face of very high probability flood risks.
This reckless development is encouraged by the Supreme Court's regulatory taking jurisprudence. The Court announced the doctrine in 1922 and then remained silent for almost five decades until it re-engaged local zoning decisions under the First and Fifth Amendments. The incentive to assume risk starts with the Fifth Amendment to the Federal Constitution and continues through the well-justified expectation that the federal government will compensate a wide range of natural disasters. In between is the long history of the construction of flood control projects and a federal flood insurance program that still encourages building in high-risk areas. The problem is not with the basic idea of helping victims of natural disasters, but in our inability to distinguish between deserving victims and subsidized risk takers. In a recent article, retardation of natural water flow and withdrawal of human population from high risk areas. However, as he observes, "it will be nearly insane in a region that equates planning with socialism and has always looked on the [Army] Corps [of Engineers] for a bigger fix." 62 The political process is, of course, endlessly open to blunt efforts to create incentives to minimize the damages caused by extreme natural events in advance of their occurrence. However, the idea that landowners have no 63 responsibility to avoid moral hazards is built into the constitutional conception of property recognized in Lucas v. South Carolina Coastal Council and 64 subsequent cases. Lucas held that a complete elimination of the value of property for development can be a categorical taking and applied this to a state beachfront set back statute. It recognized that there is a limited class of common background exceptions to title. The Court noted exceptions such as 65 the duty not to use one's property to cause a nuisance, but it refused to accept the state's rationale that the regulation prevented the destruction of other property during hurricanes. Most of the critical environmental commentary has focused on the Court's hostility to the idea of environmental regulation unaccompanied with full compensation. However, the plurality's rejection of the state's damage prevention argument illustrates that the modern notion of property remains rooted in the notion of exclusive dominion subject only to the duty not to cause a nuisance. The view also lies behind the Supreme Court's dismissal of the argument that the purchaser of highly regulated property assumes the risk of development denial with the quip "[t]he state may not put so potent a Hobbesian stick into the Lockean bundle." Locke himself 66 might be surprised that his labor theory has now incorporated the Roman law right of ius abutendi, the right to destroy property. This said, there is no reason [ remains hostile to the very foundation of environmentalism: the idea that the fundamental unit to be protected is the ecosystem rather than the arbitrary parcel and political boundaries into which we have carved the surface of the planet. This perspective can lead to a more expansive view of the damage from activities on parcels that adversely impact either the functioning of the ecosystem or the services that it provides. Finally, the Court has either expressly or impliedly shifted much of the burden of justification for land use regulations, especially exactions, to local governments. The presumption of validity on which pre-Rehnquist Court land use law was based continues to be invoked but it is increasingly being weakened by courts. Substantive due process review of land use decisions is effectively dead at the federal level but not in the states.
B. Real Planning
The United States has too much land use regulation and not enough land use planning. Zoning was never developed as a tool to regulate non-urban landscapes on a comprehensive scale. Zoning and subdivision controls have evolved considerably, but cities still are limited to tinkering with the pace and density of individual developments and to "taxing" them within the limits of Nollan-Dolan legal exactions. Zoning was born in the major metropolitan areas and reflected the untested idea that a well-planned built environment would make people's lives better. Specifically, it was built on two ideas both 70 represented the partial triumph of the progressive ideal that expert government intervention is necessary to temper the operation of the market and that rational, scientifically-based planning and intervention can improve people's lives.
71 of which are ultimately grounded in the common law of nuisance, the protection of the single family neighborhood from inferior uses (and people) and the protection of superior real estate from inferior parasitic uses. Much urban and suburban zoning still revolves around these issues, although the underlying progressive rationale has long since vanished. In fact, the whole idea of the need for rigid use segregation has long been discredited.
For decades, planners have argued that regulation should be subordinated to planning. The idea has borne some fruit. Legislation and judicial decisions mandate both plans, and some degree of consistency between plans and regulatory decisions. There are also many large-scale planned communities 71 being built in growing areas, but most regulatory decisions are still relatively small-scale, individual adjustments. Regulation can prevent the undesirable side-effects of certain uses much better than it can create a sustainable built urban environment or conserve a rural one. The story of Florida's much heralded Growth Management Act is illustrative. The act has contributed to the continued sprawl of the state by strengthening local land use regulations at the expense of state planning and by discouraging the construction of the infrastructure necessary to support growth. Nothing short of binding regional 72 spatial plans, based on an explicit urban concentration policy, following the Dutch model, will address the land use dimensions of obesity and global 73 climate change.
Land use regulations are so diverse and weak in part because of the limited role that the federal government has played. During the formative period of environmental law in the 1960s, the expectation was that land would be subjected to comprehensive environmental regulation along with air and water. Early laws such as the National Environmental Protection Act had deep roots in scientific rationalism, which flowered during the administrations of John F. Kennedy and pre-Vietnam War administration of Lyndon B. Johnson. Land use was an integral part of early environmentalism. Secretary of Interior Stewart Udall (1960 Udall ( -1968 ) set out to revive and adapt the public land-focused conservation tradition that flourished during the Progressive Era. He tried to Land Ethic to public land management and the use of privately held land. 75 Senator Henry Jackson of Washington State carried forward Udall's thinking. Under his chairmanship, the Senate Committee on Interior and Insular Affairs issued a report in 1972 which criticized the delegation of state planning and regulatory power to local governments, and a year later, the Committee 76 reported out S. 268, the National Land Use Policy and Planning Assistance Act. The Act provided grants to states to develop state planning and regulatory processes that included the control of "areas of critical environmental concern." Sadly, the bill suffered the fate of almost all post-New Deal efforts 77 to bring ecological and hydrological principles to irrational political boundaries, intense local and state opposition. It was narrowly defeated in 1974 and any effort for general federal land use planning disappeared from the political dialogue never to reappear.
A few states including Hawaii, Oregon and Vermont, scaled back their Tenth Amendment powers and enacted statewide planning. The American Law Association adopted a Model Land Development Code in 1976, 78 however, its influence was uneven at best. In the main, state and local land use laws were left in place. Federal involvement in land use planning increased, but on an ad hoc, problem-by-problem basis. Congress selectively superimposed federal regulatory programs over local codes. The most wellknown example of this selective superimposition is the Coastal Zone Management Act of 1972. In return for adopting plans for coastal areas, 33, 56 (2006) . states can deny development authority to federal activities and licenses that are inconsistent with the state's program. There is an incomplete federal program of "sensitive land" protection. Activities such as the filling of a wetland or the development of the habitat of a listed Endangered Species 80 require a federal permit in addition to compliance with all state and local regulations. These activities can trigger innovative land use regulatory programs. For example, Section 9 of the Endangered Species Act prohibits the taking of a listed species, which can include any habitat modification that puts a species at risk. In a few states such as California and Texas, the fear that 81 Section 9 would stop all land development has led to federal-state-local habitat conservation plans. Global climate change has produced a new federal planning initiative, but it is too early to tell whether it will produce anything more than dusty, soon forgotten reports. The Energy Independence and Security Act of 2007 requires that the Secretary of Energy prepare a national assessment of the capability of natural and managed ecosystems to sequester greenhouse gases.
C. Mandated Risk Assessment
United States law is increasingly forcing cities to consider the longer term risks of future, unconstrained growth, especially in areas likely to be stressed by global climate change. The increasing linkage between water supply and land use planning illustrates new risk assessment duties being imposed on cities. American cities have always assumed that water necessary to support growth would always be available and that carry-over storage, often constructed by the federal government, would immunize them from droughts. Thus, risks of water availability were seldom an element of land use planning and regulation except in rare cases where cities did not want to bear the expense of extending service. The disconnect between water and land use 82 planning first surfaced in California and Arizona, but the risks of diminished supplies due to global climate change are possible in both dry and wet areas. Thus, water availability is increasingly a factor in local land use plans. For example, Santa Fe, New Mexico is coming close to making water availability the primary determinant of growth. The city first restricted new water 83 connections outside city limits unless the customer had a valid, preexisting agreement for water service. Next, the city's Water Budget Administrative Ordinance, enacted in 2003, required all new projects within the city to offset a project's water budget by retrofitting existing toilets with high-efficiency units. The 2005 Water Rights Transfer Ordinance requires new, large 84 construction projects to transfer water rights to the city prior to issuance of building permits. These increased planning duties will not deter urban 85 growth, but they create some additional pressure to concentrate it.
Arizona and California have gone the furthest in mandating risk-based water planning. In these states, the existence of an adequate, long-term, drought-proof supply of water is viewed as an urban consumer entitlement. This entitlement is still unconnected to any idea of water as a limit on urban growth, as the Arizona experience illustrates. As the price for construction of the federally funded Central Arizona Project (CAP), Arizona had to agree to stop mining its aquifers to support urban growth; accordingly, in 1980, the state adopted the 1980 Groundwater Management Act, which was designed 86 to stop groundwater mining. Despite intense opposition, the state ultimately adopted rules, mandated by the Act, which impose a duty on all new developments in the four groundwater basins included within the designated Active Management Areas, and thus on their municipal suppliers, to establish "a sufficient supply of water which will be physically available to satisfy the applicant's one hundred year projected water demand." The rules are structured to eliminate reliance on continued groundwater mining to establish an assured water supply, although this objective has yet to be achieved.
California's approach shifts more responsibility directly to developers to find adequate supplies. After a previous ineffective law, the state legislature adopted a 2001 act which prohibited approval of tentative subdivision maps,
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FAT AND FRIED 53 87. CAL. GOV'T. CODE § 66473.7(b)(1) (West 2005). See also id. § 66473.7(b)(1) (stating that if the supplier has less than 5,000 connections, the supply requirement applies to any subdivision that will amount to a ten percent increase in service connections parcel maps, or development agreements for subdivisions of more than 500 units unless there is a "sufficient water supply." Sufficient supply is defined 87 as the total supply available during a "normal single-dry, and multiple dry years within a 20-year projection." To calculate this, the supplier must 88 include a number of contingencies such as the availability of water from water supply projects, "federal, state, and local water initiatives such as CALFED" and water conservation. Enforcement is tied to the duty of water suppliers 89 to prepare urban water management plans. Water supply assessments must 90 either be consistent with these plans or meet the available water supply criteria. Assessments may trigger a duty to acquire additional water supplies. 91 These duties will be enforced primarily under the California Environmental Quality Act (CEQA). The process will allow objectors to 92 probe the underlying assumptions and reliability of the data on which the assessments are made. This could be a serious impediment to business as usual, as evidenced by recent CEQA litigation on the subject. In 2000, an intermediate appellate court invalidated the environmental impact report (EIR) prepared in connection with the renewal of the California State Water Project contracts and the subsequent Monterey Water Users Agreement. The court 93 determined that the state drought delivery projections were "paper" water, and that reliance on this phantom entitlement could seduce local jurisdictions to approve developments in excess of the actual guaranteed supply. In 2003, to settle the suit, the state agreed, inter alia, to drop the word "entitlement" from state contracts and to prepare more accurate supply and delivery forecasts. 94 Similarly, an intermediate court of appeals invalidated an EIR for a 2,555-unit housing and mixed-use project in the Santa Clarita Valley north of Los Angeles. The court found that the EIR was not sufficiently detailed because 95 it did not include a discussion of the serious risks of reliance on less-than- The new legislation will require that local land use plans be consistent with regional greenhouse gas reduction targets. It is deigned to force growth inward rather than outward to reduce total transportation use and commute times.
98. The settlement is available at http://ag.ca.gov/cms_pdfs/press/2007-08-21_San_Bernardino_ settlement_agreement.pdf.
projected State Water Project supplies. In 2007, the California Supreme Court substantially increased the disclosure requirements for municipal water supply plans. The plan must explain how the city's long term water needs will be met, the uncertainties, such as global climate change, involved in the calculations and their likely impacts and how the impacts will be mitigated. 96 A recent lawsuit in California illustrates another use of the state's version of NEPA to directly incorporate climate change factors into land use planning and regulation. In 2006, the California Legislature enacted AB 32, which seeks a 25% reduction in greenhouse gases by 2020. In November 2006, an 97 NGO filed a lawsuit against a city in the rapidly growing San Bernadino valley east of Los Angeles, to overturn the approval of a 1500 home development. The suit alleged that the project would result in large emissions of carbon dioxide, a greenhouse gas, because it would increase vehicle trips. The plaintiffs claimed the EIR prepared for the project was deficient because it failed to analyze those emissions or associated global warming impacts. On April 11, 2007, the NGO filed another suit challenging San Bernadino County's new General Plan. The county updated its General Plan to accommodate a projected twenty-five percent increase in the county's population by the year 2030. The state Attorney General, who joined the suit, and contended that "despite the enactment of AB 32, the FEIR (Final Environmental Impact Report) on the General Plan update . . . makes no attempt to analyze the effects of those [greenhouse gas emission] increases on global warming or the greenhouse gas emissions reductions required by AB 32 . . . ." In August 2007, Attorney General Jerry Brown and the City of San Bernardino settled the lawsuit; the city agreed to develop a greenhouse gas emissions reduction plan including the use its discretionary land use authority to achieve reductions. This county got off easily because it can push the 98 problem of climate change adaptation into the future. However, the lawsuit 2009] FAT AND FRIED 55 and other similar law suits have opened the door to forcing cities to question the deeply held assumption that low density suburban growth is inevitable.
VI. CONCLUSION
Addressing the serious environmental and public health risks of obesity and climate change through land use planning and regulation could easily be dismissed as too marginal to justify the effort given their magnitude and complexity. The legal and cultural barriers to change sketched in this article reinforce this conclusion by suggesting the use of land use law to address these risks will fail. Nonetheless, there are two answers to this pessimism. First, there is the usual answer to costly efforts to either mitigate or adapt to risks such as global climate change; many of the strategies have benefits that are independent of these three risks. Second, and more importantly, the complexity of the risks means that there will never be a simple, unitary solution. Effective responses require multiple approaches. Thus, it is worth pushing the land use regulation envelope to move it beyond nuisance prevention and revenue raising to contribute to the larger project of serious risk reduction and adaptation.
